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ENTRY
This matter came on for a hearing before the Oil and Gas Board of
Review on February 18, 1983 at Fountain Square, Building E., Columbus, Ohio
pursuant to a Notice of Appeal filed October 28, 1982 by Appellants.

The

Appeal is taken from the decision of the Chief of the Division of Oil and
Gas on October 8, 1982 to issue Permit No. 3180.

This permit includes a

variance from the minimum set back distances for a well located on 20 acres.
The permit was issued to William N. Tipka, Rt. 3, Box 173AA, Dover, Ohio
for the Carl MYers No. 3 Well, Lot 12, Sharon Township, Medina County, Ohio.
The appeal was heard by testimony and exhibits presented to the Board.

BACKGROUND

On August 18, 1982, William N. Tipka applied for a variance for the
Myers No.3 well by letter (Exhibit A attached and incorporated herein) to
Mr. T. A. DeBrosse, Assistant Chief of the Division of Oil and Gas.

He

asked for a hearing before the Technical Advisory Counsel at its September 23rd
1982 meeting.

The variance consisted of a reduction in the offset footage

requirement from 300 feet from an adjacent tract or unit to 280 feet, north
and south (total 40 feet).

In the letter, and discussion before the TAe.

Mr. Tipka claimed he had attempted to secure additional acreage to comply
with the 300 foot set back requirement from the landowners and operator to
the south, i.e. from Gasearch, Mr. and Mrs. Morris and Mr. and Mrs. Poling,
all appellants in this case.

He also claimed to have tried to secure

additional acreage to the north from Bartlo Oil and Gas on Mr. J. Marrone's
parcel.

He claimed that Bartlo Oil and Gas was agreeable, but it had

transfered out much of its rights to a variety of over 30 working interest
holders.

Gaining permission from each and every one appeared to be

impractical, if not impossible.
Subsequently, after the recommendation of the TAC, the Chief of the
Division issued a permit on October 8, 1982, to Mr. Tipka to drill the
Myers No. 3 well, at a distance of 280 feet from the North line and 380
feet from the East line of Lot 12, Sharon Township.

Said well was drilled

in October or November of 1982.
The appellants, Gasearch (through its counsel), Mr. Poling, Mr. Morris
and Mr. Barrone, presumably for themselves and their families, appeal the
issuance of the permit and request of the Board a variety of remedies.
THE ISSUE
The question before the Board is whether the Chief of the Division of

Oil and Gas acted reasonably and in accordance with the law, rule and'
established procedures in granting the variance.
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DECISION OF THE BOARD

The Board finds that the Chief did act properly and lawfully under
,

Sec. 1509.104 E (2) in granting the variance and the permit to W. Tipka
to drill the Myers No.3 well in Lot 12, Sharon Township, Medina County.
FINDINGS OF FACT
1.

The variance of 20 feet on the north and south sides of the Myers'

property was to the offsetting tracts or units.
is, located on 20 acres, as required.
as follows:

The well was to be, and

The distance to adjacent wells is

(Exhibit A):

1.

To:Gasearch No. 1 MOrris Poling--870 feet.

2.

To:Tipka #2 Myers--1130 feet.

3.

To:Tipka Sharon Acres No. 2 about 2000 feet.

4.

To:Harwin Nt. Bank of Akron No. 2 about 2000 feet.

5.

To:Bartlo Marrone No. 1 about 3000 feet.

Consequently, the only variance is from the lot or unit

boundaries~

the

required the number of acres (20) and the distance between wells (600 feet)
are present.

The proposed well was in substantial compliance and the

issuance preserved correlative rights.
2.

The landowners Poling and Morris had actual notice of the proposed

well site in sufficient time to lodge whatever objections they might have
had to an issuance of a perm! t.
pumps the wells on his property.
Gasearch wells.
with his family.

Mr. Morris is an employee of Gasearch and

He is a working interest holder in

He saw the stake for the survey and discussed the matter

Mr. Poling had actual notice of an additional impending well on the
Myers' property at the location of the No. 3 well site.

Mr. Poling is a

working interest holder in both Gasearch and Bartlo wells, he acted as
Gasearch's agent in refusing the request of Tipka for offsetting land to
space the well according to minimum regulations.

He is a relative by

marriage of the property owner Myers, lesser' of the No. 3 Myers well.
Gasearch itself had sufficient actual notice of an impending well on
the Myers property and sufficient legal and business knowledge to take an
appropriate action.

Gasearch was informed by its agent Mr. Poling or

Mr. Morris, or both, of the staked well site.
In spite of the close and intertwined relationships evident here and
the actual knowledge of the activities of Mr. Tipka in the area, appellants
MOrris, Poling and Gasearch appear to claim that they were injured because
the Division of Oil and Gas did not notify them in a timely manner such
that they could protest the permit application of Tipka.

They also misunder-

stood the basis for the issuance of the permit as is evident in the original
letter of appeal from their counsel in October, 1982.
3.

It is not clear from the testimony, and no records demonstrate,

that the personnel of the Division, its Chief or Assistant Chief were
ever effectively put on notice that Gasearch or appellants Morris or Poling
had a formal complaint to lodge or that they were demanding a hearing or
appearance.

While the appellants note numerous phone calls to the Division

at various times, the evidence of any formal letter to the Chief, Assistant
Chief or Legal Section is lacking until the notice of Appeal on October 28,
1982.
4.

Gasearch, for its part, is almost absent from the testimony although

listed formally as an appellant.

It presented no testimony but introduced

only an affidavit from its president confirming its refusal. to grant
offsetting acreage.
argument.

Gasearch did not speak for itself in the closing

Gasearch had the ability, knowledge and sufficient time to take

formal action regarding a permit for the proposed Myers No. 3 well, if it
had chosen to do so.

It could have done so on its own part or in behalf of

its working interest partners.
5.

The Chief of the Division of Oil and Gas was not misled as to the

basis for the variance request by Tipka.

The physical layout of land and

wells is clear, unrefuted and not in issue.

No permission was granted or

would be granted by adjacent operators or landowners which would allow Tipka
the necessary extra 40 feet to meet the offset requirement without a variance.
6.

Mr. Barrone, the appellant and landowner to the north did not

refuse Tipka offsetting acreage, but it was not in his power to grant the
request alone.
7.

Briefly the requested remedies by appellants were:
1.

That the Division by required to amend its procedures
regarding notice.

2.

That Tipka be required to mandatorily pool the No. 3 Myers.

3.

That stringent requirements be established for the TAC.

4.

That Tipka 1 s operations of the No.3 Myers be ordered
suspended until mandatory pooling is achieved, and

5.

That Tipka be chastized and repremanded for lack of proper
compliance.

The Board respectly declines to undertake the demanded remedies
because

1) a condition precedent for any remedy is a finding for the

appellant against the Chief and

2) several of the demanded remedies are

outside the power of the Board granted to it by the Revised Code Sec. 1509.03.

CONCLUSION
The Board, based on the findings of fact set forth herein and on the
applicable law and rule, finds that both the recommendation of the Technical
Advisory Committee (TAC) and the action of the Chief of the Division of
Oil and Gas based on that recommendation in granting the permit No. 3180 to
W. Tipka to drill the No. 3 Myers well were proper, lawful and reasonable,
and the Board ORDERS that action of the Chief be affirmed and that the
Appeal of Gasearch, Inc., et ale be denied and dismissed •

This order is effective this
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of July, 1983.,
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